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I. Introduction: Persons with Disabilities and Crimes against Humanity

The Convention on the Prevention and Punishment of Crimes against Humanity, to be elaborated upon
and concluded by an international conference of plenipotentiaries, should appropriately account for
crimes against persons with disabilities and their rights to equal recognition before the law, protection
under the law, and access to justice. Lack of express inclusion of persons with disabilities and their
rights in the forthcoming Convention will have reverberating effects in the legal recognition and redress
for serious crimes targeting and impacting persons with disabilities, leading to continued invisibility of
victims and impunity and lack of accountability for perpetrators.!

Serious crimes targeting persons with disabilities, as individuals and as a group, on account of their
disability and the disproportionate impact serious violations have on persons with disabilities, have
been and remain a fixture within and outside of armed conflict.? Reporting shows that persons with
disabilities are regularly victims of targeted killings, forced sterilization, involuntary medical and
scientific experimentation, torture and other ill-treatment, sexual violence, and enforced
disappearance.’? Despite widespread documentation of these crimes, legal redress and recognition that
such acts targeting persons with disabilities can and do rise to the level of a crime against humanity
remain elusive.*

The current text of the draft articles neither directly recognizes “disability” as an identifiable group or
collectivity against whom persecution can be considered a crime against humanity, nor does it
mainstream disability inclusion in its wider sense.’ This ignores the historical jurisprudence of
International Military Tribunals at Nuremburg,® the legal obligations established by the UN Convention
on the Rights of Persons with Disabilities (CRPD),” and the unique harm faced by persons with
disabilities that continues to be overlooked in the prosecution of crimes against humanity.

CRPD Article 11 establishes the complementarity and co-applicability of the treaty to discrete areas of
international law, including international criminal law.? This requirement of a transversal reading of the
human rights protections of the CRPD into international legal obligations writ large supports the
conclusion that States are obligated to seek accountability for perpetrators of serious violations of
international law specifically targeting persons with disabilities. While international criminal law and
international human rights law address different forms of criminal responsibility, it is clear that
international criminal law is protective of human rights, as evidenced by the jurisdiction of international
criminal courts over genocide, crimes against humanity, and war crimes.’

This protection of human rights by international criminal law is best demonstrated by the definition of
crimes against humanity codified within Article 7 of the Rome Statute of the International Criminal
Court'®and Article 5 of the Ljubljana-The Hague Convention'*and further reinforced by the definition of
the term ‘persecution.”? The complementarity and co-applicability is finally solidified by the
requirement that the International Criminal Court’s “application and interpretation of law . . . must be
consistent with internationally recognized human rights, and be without any adverse distinction found
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on grounds such as gender, age, race, colour, religion or belief, political or other opinion, national,
ethnic or social origin, wealth, birth or other status,” with disability falling within the ‘other status’
category.” The legal obligation and relevance of the rights and protections found in the CRPD to
international criminal law has additionally been recognized and reaffirmed by UN Security Council
resolution 2475 (2019), Sustainable Development Goal 16, and by the UN Special Rapporteur on the
Rights of Persons with Disabilities.™

This policy paper provides concrete recommendations to ensure that persons with disabilities and their
rights are explicitly recognized and meaningfully included in the future Convention, and that itis in full
alignment with contemporary human rights law and standards to ensure justice for all victims of crimes
against humanity.

More than a billion people worldwide have a disability,** yet they and their representative organizations
have often been excluded from the development of international legal and regulatory frameworks.* It
is, therefore, essential that the negotiation of the future Convention be inclusive of and accessible to
persons with disabilities and their representative organizations and that the procedural framework
around the negotiations guarantees their full and effective participation. Measures necessary to ensure
inclusion and meaningful participation include transparency of the consultation process, the
dissemination of information related to the negotiations in accessible formats, the provision of
appropriate procedural accommodations, and the provision of reasonable accommodations where
required. Such actions are mandated by the principles and obligations of the CRPD and UN Security
Council resolution 2475 (2019).

The undertaking to develop a Convention on Prevention and Punishment of Crimes against Humanity
presents an exceedingly rare opportunity to make a significant stride toward ensuring that the
interpretation and application of international criminal law is consistent with the CRPD. Having
disability explicitly recognized in the treaty would establish a strong legal foundation for future
advocacy on the further recognition and inclusion of the rights of persons with disabilities within
international criminal law."

Therefore, the following amendments and additions to the existing draft articles are recommended:
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Il. Proposed Provisions for Inclusion of Disability in the Future
Convention on Prevention and Punishment of Crimes against
Humanity

Persons with disabilities have been and continue to be victims of all the enumerated crimes in the
current draft articles. However, there is no explicit mention of persons with disabilities or disability
within article 2 or any of its sub-provisions.

Draft Article: “persecution against any identifiable group or collectively on political, racial,
national, ethnic, cultural, religious, gender or other grounds that are universally recognized as
impermissible under international law, in connection with any act referred to in this paragraph;”

Proposal: “persecution against any identifiable group or collectively on political, racial, national,
ethnic, cultural, religious, gender, disability or other grounds that are universally recognized as
impermissible under international law, in connection with any act referred to in this paragraph;”

This proposal is made in addition to the one made by some observers and states related to the
removal of the expression 'in connection with any act referred to in this paragraph’, contained in
Draft Article 2(1)(h). The crime against humanity of persecution should be an autonomous,
standalone crime, independent of any other crime against humanity.*

Rationale: Disability is implicitly recognized as a ground for persecution through the use of the
phrase “other grounds,” but explicit inclusion within the definition of persecution is lacking. The
explicit inclusion restores the jurisprudence of the International Military Tribunals at Nuremberg
which concluded that the systematic targeting of a civilian population on the basis of their disability
constitutes a crime against humanity.*® Explicitinclusion also recognizes the research and reporting
that persons with disabilities are generally the first victims of and disproportionately impacted by
serious violations.?® The jurisprudence of the International Criminal Tribunal for the former
Yugoslavia (ICTY) also highlights these patterns of targeting of** and disproportionate impact* on
persons with disabilities during the commission of serious violations, and notes that persons with
disabilities constitute a specifically protected category.”

Importantly, explicit inclusion of disability directly and meaningfully addresses the continued
dearth of accountability for crimes against humanity targeting and disproportionately impacting
persons with disabilities by recognizing the specific inequalities, injustices, and harms faced by
persons with disabilities.*

The CRPD, like the Convention on the Rights of the Child (CRC) and the Convention on the
Elimination of Discrimination Against Women (CEDAW), has been designated by the Office of the
High Commissioner for Human Rights as a core human rights instrument that establishes rights and
protections for a group—persons with disabilities—that has been disadvantaged and is at high risk
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of discrimination and persecution.” It is accepted practice that the interpretation and application
of international criminal law must be done in a manner consistent with international human
rights—which includes the CRPD—without adverse distinction or discrimination based on an
individual’s attributes.?

The current draft articles contain the crime of enforced sterilization, but without a corresponding
definition of the crime. It is therefore recommended that a definition for enforced sterilization is
added. Along those lines, the text below provides an example of a possible definition that is
inclusive of persons with disabilities and their lived experiences.

Potential Definition of Enforced Sterilization article 2(2)(j): “‘enforced sterilization’ means a

specific form of reproductive violence whereby a perpetrator irreversibly deprives a person of their
reproductive capacity without their free and informed consent.”

Rationale: Forced sterilization is a specific form of reproductive violence that impacts both men
and women with disabilities, particularly those with intellectual disabilities.”’” Women with
intellectual disabilities are at heightened risk of being victims of such violence based on the
intersectionality between disability and gender, often being forced to undergo sterilization or
terminate wanted pregnancies.® International instruments have recognized that forced
sterilization of persons with disabilities is a form of violence and discrimination, and constitutes
torture and other cruel, inhumane or degrading treatment.”® Therefore, a clear definition of what
constitutes enforced sterilization, that reflects the accepted understanding of this specific form of
gender-based violence, is necessary to ensure full and equal protection of victims and
accountability for such actions.

Article 3 should include the obligation to ensure equal access to justice for and the effective
participation of persons with disabilities within all processes, mechanisms, and procedures
developed by States in regard to the implementation of this Convention. This can be achieved by
the following addition:

Proposed Addition article 3(4): “Each State shall ensure equal and effective access to justice for
all individuals by providing procedural and reasonable accommodations that are gender, age, and

disability sensitive in the implementation of this Convention.”

Rationale: To ensure equal and effective participation of persons with disabilities and prevent their
discrimination and exclusion from justice and investigative mechanisms, particularly for women,
children, older persons with disabilities, as well as persons with intellectual and psychosocial
disabilities, both procedural and reasonable accommodations that are age-, gender-, and
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disability-appropriate must be provided.* Procedural accommodations should not be conflated
with reasonable accommodations.® A procedural accommodation is any measure needed to allow
persons with disabilities to exercise their legal capacity and access justice, and requires making all
appropriate and necessary modifications and adjustments, in a particular case, regardless of
whether such actions may cause a disproportionate or undue burden.** A reasonable
accommodation, is any appropriate and necessary adjustment and modification, that does not
impose a disproportionate or undue burden, made to ensure that each person with disabilities can
exercise or enjoy their rights on an equal basis with others.*

Proposed Addition article 11(2)(d): “to be provided with procedural and reasonable
accommodations that are age-, gender-, and disability-appropriate, including being provided with
accessible and understandable information about their rights.”

Rationale: Persons with disabilities are not only victims of crimes, but can also be perpetrators.*
To guarantee due process and equal protection under the law for alleged offenders with disabilities
also requires that both procedural and reasonable accommodations that are age-, gender-, and
disability-appropriate be made to allow them to effectively and meaningfully participate within the
investigation and judicial proceedings.** Procedural accommodations should not be conflated with
reasonable accommodations.*® A procedural accommodation is any measure needed to allow
persons with disabilities to exercise their legal capacity and access justice, and requires making all
appropriate and necessary modifications and adjustments, in a particular case, regardless of
whether such actions may cause a disproportionate or undue burden.* A reasonable
accommodation, is any appropriate and necessary adjustment and modification, that does not
impose a disproportionate or undue burden, made to ensure that each person with disabilities can
exercise or enjoy their rights on an equal basis with others.*®

Owing to an outdated and entrenched understanding of disability, persons with disabilities have
been and continue to be denied equal recognition before the law and access on an equal basis with
others to justice mechanisms and procedural safeguards.** However, within article 12 or any of its
sub-provisions, there is no express prohibition against discrimination on the basis of disability or
any requirement to provide equal participation and access for persons with disabilities.

To facilitate equal recognition, access, and protection of persons with disabilities by the future
Convention, and their meaningful participation as victims and witnesses, the following
amendments and additions should be made to article 12.

*Note: the rationale for the proposed changes is provided collectively at the end given that the basis
for the amendments and additions is interrelated and overlapping.
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a) Article12 (1)(a)

Draft Article: “any person who alleges that acts constituting crimes against humanity have been or
are being committed has the right to complain to the competent authorities;”

Proposal: “any person who alleges that acts constituting crimes against humanity have been or are
being committed has the right, regardless of age, gender or disability status, to complain to the
competent authorities and to be provided with procedural and reasonable accommodations in
order to make such a complaint;”

b) Article 12(1)(b)

Draft Article: “complainants, victims, witnesses, and their relatives and representatives, as well as
other persons participating in any investigation, prosecution, extradition or other proceeding
within the scope of the present draft articles, shall be protected against ill-treatment or
intimidation as a consequence of any complaint, information, testimony or other evidence given.
Protective measures shall be without prejudice to the rights of the alleged offender referred to in
draft article 11.”

Proposal: “complainants, victims, witnesses, and their relatives and representatives, as well as
other persons participating in any investigation, prosecution, extradition or other proceeding
within the scope of the present draft articles, regardless of age, gender or disability status, shall
be protected againstill-treatment or intimidation as a consequence of any complaint, information,
testimony or other evidence given, and shall not be prevented from testifying or being considered
a competent complainant, victim or witness on the basis of their disability. Protective measures
shall be without prejudice to the rights of the alleged offender referred to in draft article 11.”

c) Article 12(2)

Draft Article: “Each State shall, in accordance with its national law, enable the views and concerns
of victims of a crime against humanity to be presented and considered at appropriate stages of
criminal proceedings against alleged offenders in a manner not prejudicial to the rights referred to
in draft article 11.”

Proposal: “Each State shall, in accordance with #s—rnationaltaw applicable national and
international law, including human rights law and international humanitarian law, ensure
effective access to justice by providing procedural and reasonable accommodations to enable
the views and concerns of victims of a crime against humanity to be presented and considered at
appropriate stages of criminal proceedings against alleged offenders in a manner not prejudicial to
the rights referred to in draft article 11.”
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d) Article 12(3)

Draft Articles: “Each State shall take the necessary measures to ensure in its legal system that the
victims of a crime against humanity, committed through acts attributable to the State under
international law or committed in any territory under its jurisdiction, have the right to obtain
reparation for material and moral damages, on an individual or collective basis, consisting, as
appropriate, of one or more of the following or other forms: restitution; compensation; satisfaction;
rehabilitation; cessation and guarantees of non-repetition.”

Proposal: “Each State shall take the necessary measures to ensure in its legal system that the
victims of a crime against humanity, committed through acts attributable to the State under
international law or committed in any territory under its jurisdiction, have the right, regardless of
age, gender or disability status, to obtain prompt, full, effective and accessible reparation,
including through administrative or other reparation programs, for materialand-merat-damages
any physical, mental, moral, material, legal or other harm, on an individual or collective basis,
consisting, as appropriate, of one or more of the following or other forms: restitution;
compensation; satisfaction; rehabilitation; cessation and guarantees of non-repetition.”

Rationale: Equal recognition before and protection under the law are essential to the enjoyment
and fulfilment of all other rights, and are fundamental principles of international law.* Relatedly,
access to justice is also essential to the enjoyment and fulfilment of all other rights.* Underpinning
the fulfilment of these rights are the principles of equality and non-discrimination, which hold all
people to be equal in dignity and rights, and prohibit any distinction, exclusion, or restriction of
rights on the basis of an individual’s personal characteristics (e.g., gender, age, disability, race,
religion, sexual identity, political opinion or affiliation, language, ethnicity, indigenous or social
origin, nationality, and economic status).*

Discrimination on the basis of disability is “any distinction, exclusion, or restriction on the basis of
disability which has the purpose or effect of impairing or nullifying the recognition, enjoyment or
exercise, on an equal basis with others, of all human rights and fundamental freedoms.. . . including
denial of reasonable accommodation.”* Disability is only one personal characteristic of persons
with disabilities, with other characteristics intersecting with disability to establish the individual’s
complete identity. While the intersection of disability with all other personal characteristics is
essential to the lived experiences of persons with disabilities, it also brings with it ‘intersectional’
and ‘multiple’ forms of discrimination that prevent the equal exercise and enjoyment of their rights,
which can occur as direct or indirect discrimination.*

Persons with disabilities are the group that is most commonly denied their legal capacity, whether
by guardianship, substitute decision-making, or functional/mental status assessments.* This
denial of legal capacity and by extension denial of access to justice, is particularly acute for women,
children, and older persons with disabilities, and especially for persons with cognitive or
psychosocial disabilities.”* Women, children, and older persons with disabilities are among the
groups of persons with disabilities who most often face multiple and intersectional discrimination
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preventing exercise of their legal capacity and access to justice.*” The concept of mental and legal
capacity are regularly mixed, leading to persons with cognitive or psychosocial disabilities being
disproportionally denied their legal capacity, and having their autonomy and legal personhood
replaced with substitute decision-making regimes or denial of access to justice based on flawed
functional/ mental status assessments.*

Safeguards, supports, and procedural and reasonable accommodations that are age-, gender-, and
disability-appropriate, are therefore essential to overcome intersectional and multiple
discrimination to ensure the equal recognition, protection, and access for all persons with
disabilities.

Draft Articles: “Nothing in the present draft articles shall be interpreted as imposing an obligation
to extradite if the requested State has substantial grounds for believing that the request has been
made for the purpose of prosecuting or punishing a person on account of that person’s gender,
race, religion, nationality, ethnic origin, culture, membership of a particular social group, political
opinions or other grounds that are universally recognized as impermissible under international law,
orthat compliance with the request would cause prejudice to that person’s position for any of these
reasons.”

Proposal: “Nothing in the present draft articles shall be interpreted as imposing an obligation to
extradite if the requested State has substantial grounds for believing that the request has been
made for the purpose of prosecuting or punishing a person on account of that person’s gender,
race, religion, nationality, ethnic origin, culture, membership of a particular social group, political
opinions, disability status or other grounds that are universally recognized as impermissible under
international law, or that compliance with the request would cause prejudice to that person’s
position for any of these reasons.”

Rationale: This addition is recommended to ensure that the future Convention is consistent with
the obligations of the Ljubljana-The Hague Convention on the International Cooperation in the
Investigation and Prosecution of the Crimes of Genocide, Crimes against Humanity, War Crimes,
and other International Crimes (Ljubljana-The Hague Convention), which permits the refusal of
extradition if there are “substantial grounds for believing the request has been made for the
purpose of prosecuting or punishing a person on account of that person’s . . . mental or physical
disability.”*
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Ill. Conclusion

We strongly encourage the incorporation of disability-specific provisions, as well as age-, gender- and
disability-appropriate safeguards and procedural and reasonable accommodations, to guarantee the
equal recognition, protection, and access for all persons with disabilities within the future Convention.
This will serve to recognize the disproportionate impact that serious crimes have on persons with
disabilities, uphold their rights, and ensure accountability and redress.
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